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COUNTER-STATEMENT OF THE CASE 


While the Statement of the Case in appellant's brief is essentially 
correct, it contains some adjectives not literally correct according to 





the record. Since the entire case revolves around the dismissal of a 
complaint no longer than appellant's Statement of the Case itself, the 
factual aspects of this case should be drawn from the complaint itself 
rather than appellant's restatement or paraphrasing. | 
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What is more important, however, is that appellant's Statement of 
the Case fails to note: (1) that the complaint nowhere alleges fraud by 
appellees; (2) that the complaint nowhere alleges any shift, transfer, or 
manipulation of assets after appellant contracted with SHAPIRO ENGI- 
NEERING CORPORATION; (3) that the complaint infers (asis the fact) 
that all corporations involved were properly set up and established; that 
all transfers of land -- which occurred before appellant made its con- 
tract -- were properly recorded and a matter open to appellant's in- 
spection and that nothing was done by any of the appellees which was 
not available to appellant's inspection or inquiry before it entered into 
the contract with SHAPIRO ENGINEERING CORPORATION. 


In short, from the compiadat itself, it is clear that everything 
which appellant now complains is defeating its efforts to collect its 
judgment against SHAPIRO ENGINEERING CORPORATION could have 
been known to it had it made proper inquiry before it entered into the 


contract with SHAPIRO ENGINEERING CORPORATION and no was 
done by any of the appellees or SHAPIRO ENGINEERING CORPORATION 
after that contract was made to alter this situation so as to defeat ap- 
pellant's satisfaction. 


SUMMARY OF ARGUMENT 
The complaint utterly failed to state a cause of action because it 
failed to show any such actions by any of the appellees as would require 
them to share the independent financial responsibilities of the debtor, 
a distinct and properly established corporate identity. 


ARGUMENT 


If we understand appellant's argument, it eapuettly concedes that 
normally other persons or corporations cannot be saddled with the 
distinct obligation of a properly established corporate debtor, even 
though there may be some (or even complete) identity of officers, 
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stockholders, etc., but that the courts will in special circumstances, 
and they should here, pierce the corporate veil and hold related per- 
sons and corporations liable where there has been a course of conduct 


justifying departure from the normal rule. | 





While there is extravagant language used about "manipulation" 
and "empty corporate shells", the. shuffling of various corporate devices 
to avoid just obligations, etc., the plain fact is that there was nothing 
alleged below which would justify departure from the normal rule that 
corporate debts cannot be foisted upon others. 


The complaint contains no allegation asserting any legal identity 
between the judgment debtor, SHAPIRO ENGINEERING CORPORATION, 
and the appellees. The complaint does not allege any illegal, improper 
or prejudicial transfer of assets from the judgment debtor to the ap- 
pellees after appellant and SHAPIRO ENGINEERING CORPORATION 
made their contract. Indeed the complaint plainly shows (Paragraphs 


2 and 3, J. App. pp. 2 and 3) that the critical asset in question, i.e., the 
land on which the work was done, was transferred as a matter of public 
record prior to the time se contract was made with SHAPIRO, ENGI- 
NEERING CORPORATION.” Furthermore, the complaint itself shows 
(Paragraph 4, J. App. p. 3) that appellant was aware that this critical 
and principal asset, i.e., the land, was not owned by SHAPIRO ENGI- 
NEERING CORPORATION when the contract was executed because the 


contract specifically was corrected to show that the property was 
owned by other corporations. | 








In terms, therefore, of potential assets to be reached, gis situ- 
ation was, or should easily have been, known to appellant before it 
entered into’ the contract with SHAPIRO ENGINEERING CORPORATION 
and nothing was Gone thereafter by SHAPIRO ENGINEERING RES 

1 Whether this was with or without consideration is: irrelevant in that appel- 


‘lant then had no interest in the matters and the transfers were ‘Tecontied before 
its interest arose. 
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RATION or any of appellees to make SHAPIRO ENGINEERING CORPO- 
RATION less able to pay any judgment or to satisfy the contract with 
appellant. Nor is there any allegation whatsoever in the complaint that 
there was any fraud or manipulation by anyone after the contract was 
made and the use of the word manipulation in the complaint refers only 
_ to an unassailable transfer of land, accomplished before appellant made 
its contract with SHAPIRO ENGINEERING CORPORATION and by which 
.it was not, therefore, prejudiced. 


In short, no matter what adjective may be used, there is absolutely 
nothing alleged in the complaint to show any fraud or deceit practiced 
on appellant or any alteration of circumstances after its contract was 
made nor any other factual matter occasioning its effort to saddle the 
judgment debt upon others. Indeed, the complaint on its face boils down 
to nothing more than an expression of chagrin by the appellant that it 
failed to ascertain what was available to be ascertained before it made 
its contract or, perhaps, chagrin at not pursuing the obvious remedy 
that might have been available to it by way. of mechanic's lien -- and 
the court certainly will take judicial notice that such remedies must 
have been available to it. That appellant has no cause of action must be 
apparent from the fact that it did not choose to name any of the appel- 
lees as defendants in the Maryland action and only now attempts to 
satisfy its disappointment by this unfounded effort to foist the obliga- 
tion of SHAPIRO ENGINEERING CORPORATION upon distinct identities. 


The naked allegation of inter-corporate affiliation or existence of 
common officers, directors and stockholders does not per se state a 
cause of action nor occasion disregard of corporate identity for pur- 
poses of charging one with the obligations of another. See, e.g., Pull- 
man's Palace Car Co. v. Missouri Pacific Railroad, 115 U. S. 587 (1885); 
Majestic Co. v. Orpheum Circuit, Inc., 21 F. 2d 720 (C.A. 8, 1927); 
Pittsburg & Buffalo Co. v. Duncan, 232 Fed. 584 (C.A. 6, 1916); United 
States v. White Sulphur Springs, Inc. 57 F. Supp. 48 (S. D. W. Va., 1944); 
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In re: Sun Cab Co., 67 F. Supp. 137 (D.C., 1946). 





The obligations of a corporation cannot be foisted on others said 
to be related or with common control or officials unless there is both 
allegation and proof of fraud or concealment by the person or corpora- 
tion sought to be charged, which fraud or concealment affected the: 
creation or payment of the obligation of the principal corporate obligor. 
See, e.g., Inre: Sun Cab Co., 67 F. Supp. 137 (D.C., 1946); Judelson v. 
American Metal Bearing Co., 89 Cal. App. 2d 256, 200:P, 2d 836 (1948); 


Norens Realty Co., Inc. v. Consolidated Abstract & Title Guaranty Co., 
et al., 80 Cal. App. 2d 879(2), 182 P. 2d 593 (1947); Oakland Medical 


Bldg. Corp. v. Owreguy, 41 Cal. 2d 521, 261 P. 2d 249 (1953); Lobby 
Display Frame Corp. v. Steinburg, 281 App. Div. 678, 117 N.Y.S. 2d 
330 (1952); Breslower v. Macru Service Station, 80 N.Y.S. 2d 750 (S. Ct. 


1948); Whitney, et al. v. Leighton, 225 Minn. 1, 30 N. W. 2d 329 (1947); 
18 C.J.S. 370, 85, et seq.; 13 Am. Jur. 160, 87; and Ballantine on Corpo- 
‘rations, 68122, 130, 134, 135, 187, (rev. ed. 1946). °. 


- Since appellant is seeking the unusual, that is, to foist the obliga- 
tions of a corporate debtor upon others, it certainly behooves it to show 
some authority. That appellant has not done. It has wholly relied on 
partial references to four cases in other jurisdictions; namely, Chesa- 
peake Stone Co. v. Holbrook, (1916) 181 S. W. 953, 168 Ky. 128; Thom- 
son v. L. C. Roney & Co., (1952) 246 P. 24 1017, 112 C.A. 2d 420; 

.. Forest Hill Corporation v. Latter & Blum, Inc., (1947) 29 So. 2d 298, 
249 Ala. 23; and Home News Inc. v. Goodman, (1944) 35 A. 2d 442. No 
other authority for its position is cited by appellant. However, examina- 
tion of the four cases relied upon by appellant discloses that they are 
wholly out of point and that such portions of the opinions as are para- 
phrased or quoted by appellant are taken wholly out of context: with the 
facts and holdings in the cases. Specifically: 





1. Chesapeake Stone Co. v. Holbrook - The issue of aicieis 
corporations arose on appeal in that case only in connection with a trial 
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court ruling as to the admissibility of evidence bearing on the relation 
of two corporations to a particular business in the course of which the 
plaintiff was injured. The evidence was admitted in the lower court on 
the issue as to who was the actual owner of the business. From a judg- 
ment for the injured workman, the solvent corporation appealed. 
Immediately preceding the portion of the opinion quoted in appellant’s 
brief (at p. 6), the Kentucky court stated (181 S. W. at 955) that the 
complaint charged that the Highland Stone Company was created solely 
to escape liability for injuries and was insolvent and irresponsible and 
that the Chesapeake Company (the solvent company) was "the real. 
owner and operator of the business." The opinion goes on to state: 

"It is right hard to tell from the evidence which 

of these companies was the real owner and 

operator of the quarry.” 
and then discusses in some detail various items of evidence from which 
it might be inferred that either one of the two corporations was the real 
owner and operator of the business. The opinion then states (181 S. W. 
at 956) that: 

"It is complained that this evidence was not 

competent, but we think it was. In the absence 

of any other evidence to the contrary, it is fair 


to assume that Ireland & Francis were using 


the Highland Company for the purpose that 
Whitt (the prior owner) had used it, and that 
the Chesapeake Company was the real owner 
and operator of the quarry.” 


Confirming that the only issue being considered by it was the 


question of admissibility of testimony on the issue as to who actually 
owned the quarry where the workman was injured is the sentence in 
the opinion immediately following the portion quoted in appellant's 
brief, which reads: "The question as to which one of these companies 
was the real owner and operator of the quarry was submitted to the 
jury a : Pa. : 





- 
Thus the Chesapeake case involved only the question of admission of 
evidence as to who was the responsible party for an obligation, not 


whether that obligation might be secondarily shifted to allegedty affil- 
iated companies. | 





2. Thomson v, L. C. Roney& Co. - While appellant Leet 
describes this case as one where the judgment was amended to insert 
as the judgment debtor the name of an affiliate corporation, what appel- 
lant fails to state -- which was critical to the decision in Thomson -- 
is that after the contractual obligation was created with the plaintiff, a 
corporation, which was in effect the parent of the contracting ‘corpora- 
tion, took over all of the contracting corporation's assets allegedly in 





cancellation of questionable inter-corporate indebtedness and thereafter 
the parent corporation continued to operate the business of the subsidiary 
under the subsidiary’s name. The court stated (246 P. 2d at 1022) that: 


"When the assets of L, C. Roney, Inc., were 
sold ‘to Southwestern Development Company the 
former corporation received no consideration 
other than the recited cancellation of debts al- 
legedly owed to the parent corporation and the 
agreement to assume one particular obligation, 
and was left without assets and without the 
means of paying its [pre-existing] debt to 
plaintiff. Following the shift of assets the busi- 
ness of L. C. Roney was carried on in identical 
fashion . . . using its former name as a ficti- 
tious firm style as a part of the operations of 
the Southwestern Development Company." 





Thus, Roney is clearly distinguishable. There, manipulation and 
dissipation of assets was effected by a parent corporation‘after the con- 
tractual obligation with the plaintiff arose. 


3. Forest Hill Corporation v. Latter & Blum, Inc. - /As the 
opinion in this case shows, the agreement hiring the real estate broker was 


made by the president of the corporation. The corporation was ultimately 
held responsible for the obligation since the president was “acting for the corpo- 


ration." The lower court had, on extensive evidence, found thatthe corporation 
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had contracted with the broker to acquire certain land and that the 
broker had done his work and was entitled to his commission and, 
therefore, the corporation which contracted with him should pay his fee 
and could not evade responsibility by the device of having actual title 
acquired through others. The appellate court reviewed the extensive, 
detailed evidence and then stated (29 §. 2d at 302), immediately preced- 
ing the portion quoted in appellant's brief (pp. 8-9): 

"It has been necessary to extend this summary 

of the pertinent facts in order to demonstrate 

our view of the untenableness of the position of 

appellant that the evidence afforded no inference 

justifying the conclusion that the plan of the 

Alabama corporation to acquire the New Orleans 

property had been effectuated, and the commis- 

sion earned, even though title was taken (also 

according to the original plan) in its Louisiana 

namesake, of which its alter ego Nall, was also 

president and owner of most of the stock." 
Immediately following the portion of the opinion quoted in appellant's 
brief, the court stated: 

"As a corollary principle and determinative of 

the question before us, one, as the appellant, 

could not avoid its responsibility for its obliga- 

tion to its brokers by apparent manipulation of 

its president and his associates in routing the title 

through Oman to the Louisiana namesake." 

(Emphasis supplied) 

Thus, the Forest Hill case, on its facts and its holding, stands 
for no more than that a corporation is to be responsible for its own 
contracts, and the only issue in that case was whether the contract had 
or had not been performed. 


4. Home News Inc. v. Goodman - This was a suit by an adver- 
tising solicitor who claimed to have been employed by two individual 
printers to solicit for a publication. Judgment was rendered against 
the individuals, as well as against the corporation. As both the state- 
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ment of the facts and the analysis in the appeal opinion show, the issue 
was not, as in this case, whether one corporation could be saddled with 
the debt of another by reason of some affiliation or mutual control, but 
rather whether the employment contract was made with the individuals 
who were ultimately sought to be charged. In that case, the court 
stated (35 A. 2d at 443): : 


"The chancellor who heard the case and who 
had the witnesses before him concluded from 
the conflicting testimony of the witnesses that 
the verbal contract of employment of Good- 
man, as an advertising solicitor, was substan- 
tially as follows: 'I (Goldstein) will pay 20% 
commission .. .’" 
In other words, the appellate court held that on the evidence the trial 
court had found that Goldstein had individually contracted withithe 
plaintiff. The appellate opinion then goes into an extensive recitation 
of facts showing that the individuals controlled the business, paid things 
in their own names and acted in their own names and that the plaintiff 


| 
was hired by the individuals before the paper was published and before 





the corporation was actually formed. The court then states (35 A. 2d 
at 444): ! 


"The appellee, Goodman, testified.that he was 
originally employed by Joseph Goldstein .... 
The appellee testified that shortly before the 
incorporation was perfected, he, hearing of it, 
asked Joseph Goldstein about it and was told by 
him: 'Don't worry about that; that is merely a 
form to protect my interest in case I am sued, 
but I am the boss around here and you look to 
me.' iA 


The court later again states (35 A. 2d at 446): 


"The contract of employment being made 
originally by Joseph Goldstein, he is, of course, 
liable for whatever compensation is due the 
appellee." 
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. In short, the Home News case involved only the question whether 
the defendant had actually individually contracted with the plaintiff. It 
did not involve, as here, the question whether the defendant should be 
held liable for a debt incurred or contracted by another. 


CONCLUSION 


For the reasons shown above, the complaint utterly failed to state 
a cause of action and, therefore, the motion to dismiss was properly 
granted below. Accordingly, the judgment below should be affirmed. 


Respectfully submitted, 


DAVID G. BRESS 
SHELDON E. BERNSTEIN 


1001 - 15th Street, N. W. 
Washington 5, D. C 


Attorneys for Appellees 


Of counsel: 
NEWMYER & BRESS 


1001 - 15th Street, N. W. 
Washington 5, D. C. 
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(i) 





STATEMENT OF QUESTIONS PRESENTED 


1. Does a complaint which charges that an individual, J. | B. 


Shapiro, created subsidiary or auxiliary corporations all of which 
were in fact one and the same, and that each were the agent and 
alter ego of said individual, J.B. Shapiro, and that he contracted 
in the name of one of said dummy corporations to evade payment 

for materials furnished and labor performed to improve land held 


by him in the name of other of his said subsidiary or auxiliary | 





corporations, state a cause of action upon which relief can be 
granted? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On the 5th day of June, 1958 Francis O. Day Co., Inc. fileda 
Complaint to Enforce Judgment Against Judgment Debtor and Others, 
naming Jacob Shapiro, known as J. B. Shapiro; Shapiro Building Supply 
Corporation; Shapiro Development Corporation; Shapiro Engineering 
Corporation; Shapiro, Inc. ; Shapiro Mortgage Corporation; Shapiro 


! 











2 
Sales, Inc., and Connecticut Avenue Woods III as defendants. 


On the 2nd day of July, 1958, all of the said defendants except 
Shapiro Engineering Corporation filed a Motion to Dismiss. After a 
hearing on defendants’ Motion to Dismiss, the Court by order of 25th 
day of September) 1958 granted defendants’ Motion to Dismiss, with- 
out leave to the plaintiff to file an amended complaint. 


On September 23, 1958, a judgment by default was entered 
against defendant, Shapiro Engineering Corporation. 


It is from the order dismissing the complaint against Jacob 
Shapiro, Shapiro Building Supply Corporation, Shapiro Development 
Corporation, Shapiro, Inc., Shapiro Mortgage Corporation, Shapiro 
Sales, Inc., and Connecticut Avenue Woods II, that the Appellant 
appeals. 


This Court has jurisdiction of this appeal under Title 28 of 
United States Code, Section 1291. 


STATEMENT OF THE CASE 


J. B. Shapiro maintained and maintains his office at 1413 K 
Street, N.W., in Washington, D.C. and was and is the principle stock- 
holder in,the President of , and exercises complete control over the 
Shapiro Building Supply Corporation, the Shapiro Development Cor- 
poration, Shapiro, Inc., Shapiro Mortgage Corporation, Shapiro Sales, 
Inc., Connecticut Avenue Woods II, and Shapiro Engineering Cor- 
poration. (J.A.2,4). His kinsman, Maurice C. Shapiro, is the 
registered agent for and the Vice-President, "secretary and Treasurer’ 
of all the aforesaid Corporations. (J.A. 2, 4) 


* 
Not in complaint but appears of record in public corporate records in the 
Recorder of Deeds Office in District of Columbia. 
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On the 16th of August 1943 said Maurice C. Shapiro conveyed 
certain land in Maryland to Oakwood Village, Inc. On the 1st of 
September 1953 Oakwood Village, Inc. conveyed one part of this tract 
of land to Shapiro Building Supply Corporation; one part to Shapiro, 
Inc. ; and one part to Connecticut Avenue Woods III, said conveyances 


being for convenience and being without consideration. (J. A.2, 3) 


Thereafter, J. B. Shapiro, the principle stockholder and owner 
of the aforesaid land holding corporations, sought to develop said land, 
and, acting through his Shapiro Engineering Corporation as general 
contractor for the land development,entered into a contract with the 
Appellant for labor and materials. The Shapiro Engineering Corporation 
was without funds, assets, or property at the time of the making of the 
contract, and was then and at all times thereafter only a corporate 





Shell. Pursuant to said contract and without knowledge that the Shapiro 
Engineering Corporation was only a dummy corporation the appellant 
provided labor and furnished materials in the aggregate sum of 

$12, 412.23 for the development and improvement of the property owned 
by J. B. Shapiro's other corporations, Shapiro Building Supply Cor- 
poration, Shapiro, Inc., and Connecticut Avenue Woods III. (J /A.3, 4) 


Thereafter Appellant was not paid and on the 28th of J une 1955, 
appellant filed suit in Maryland against the general contractor, Shapiro 
Engineering Corporation, for this sum due and owing. The matter was 
contested, but a final judgment was entered in the appellant's favor by 
the Court on April 9, 1957 against the Shapiro Engineering Corporation 
for $12, 412.23, with interest from April 3, 1957 and costs. This judg- 
ment was affirmed by the Court of Appeals of Maryland and its: mandate 
recorded in the Circuit Court for Montgomery County, Maryland as of 
March 3, 1958. (J.A. 3 ) | 





After the final determination of this suit, Appellant discovered 
that Shapiro Engineering Corporation was without funds and had been 
when the contract was originally made by J. B. Shapiro acting ‘through 

| 


i 
I 
| 
i 
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and in the name of the Shapiro Engineering Corporation. It was at this 
time also, that Appellant further discovered that J. B. Shapiro operated 
through his many various corporations for the purpose of evading his 
obligations and defeating the claims of legitimate creditors. (J. A. 3, 4) 


The instant suit was instituted by Appellant as a result of its 
discoveries and in answer to Appellant's Complaint, counsel appeared 
for J. B. Shapiro and all the corporate defendants, except the corporate 
judgment debtor, Shapiro Engineering Corporation, and filed a joint 
Motion to Dismiss. (J. A. 5) No answer was made for Shapiro Engineer- 
ing Corporation and a default was taken against it. (Jacket entry, 
9-23-58) 


The Court granted the Appellee's Motion to Dismiss, and denied 
Appellant leave to file an Amended Complaint. (J.A. 5) 


STATEMENT OF POINTS 


L The Court was in error in dismissing Appellant's complaint 
which claimed that an individual made a contract in the name of a 
dummy corporation for the purpose of evading obligations and that said 
dummy corporation was the alter ego of said individual and other cor- 
porations owned and controlled by said individual, and that a judgment 
against said dummy corporation for obligations arising out of aforesaid 
contract was in fact a judgment against said individual and the other 
said corporations. 


SUMMARY OF ARGUMENT 


J. B. Shapiro utilized his various corporations, all of which 
were principally owned by him, and completely controlled by him, as 
a cloak for the evasion of obligations, and the corporations were identi- 
cal with and the alter ego of himself and each other, and to prevent 
injustice the court will ignore the fiction of corporate existence. 
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ARGUMENT 


THE COURTS WILL IGNORE THE CORPORATE FICTION 
TO PREVENT INJUSTICE. 


J. B. Shapiro sat in his office at 1413 K St., N.W. with a hat full 
of corporations. Each corporation was properly incorporated and duly 
qualified. He was the president of each corporation and exercised 
complete control and dominion over each. (J. A. 2,4) A relative, 
Maurice C. Shapiro, appeared on the corporation records of all the 
corporations as vice-president, secretary and treasurer, and served 
as their registered agent. (J. A. 2, 4) 





When J. B. Shapiro sought to develop certain land in Maryland, 
he divided the tract into three parts and put title to each part in the 
name of three of his numerous corporations: Shapiro Building Supply 
Corporation, Shapiro, Inc., and Connecticut Avenue II. (J. A. 2; 3) 
When he was ready to begin the actual development project on said land, 
he submitted a contract to the Appellant for the performance of labor 
and furnishing of materials. The contract he submitted was on a printed 
form-contract, which carried the printed name of Shapiro, Inc. ; but, 
when he executed said contract he struck through the printed name 
Shapiro, Inc., and substituted the name of Shapiro Engineering Corpora- 
tion, a corporation which he represented to the Appellant as the general 
contractor for the project. (J. A. 3) | 


The labor was performed and material delivered in the sum of 
$12, 412.23, (J.A.3) and J. B. Shapiro, by such improvements to the 
land he held in the names of three of his companies, was thereby en- 





riched. The Appellant, meanwhile, made claim against the Shapiro 
Engineering Corporation for the money due, and after more than two 
years of battling J. B. Shapiro's, Shapiro Engineering Corporation all 
the way up through the courts of Maryland, suddenly and sadly dis- 
covered that Shapiro Engineering Corporation was totally without assets, 
had been without assets when the original contract had been entered into, 
(J. A. 3,4) and was but one of the many empty corporate shells that J. B. 
Shapiro plucked from his hat to manipulate from his office on K Street 


| 
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for the purpose of evading his obligations and debts and defeating the 
just and legitimate claims of unwary creditors. 


The Courts throughout the country have provided a clear remedy 
for this course of conduct: although the doctrine of separate corporate 
entity has been carefully upheld to disallow the foisting of corporate 
obligations on others said to be related with common control, the 
courts nevertheless uniformly refuse to extend the principle of cor- 
porate entity beyond its legitimate purposes to allow injustices or in- 
equitable consequences. 


The Kentucky case, Chesapeake Stone Co. v. Holbrook, (1916) 
181 S. W. 953, 168 Ky 128, is illustrative of this legal proposition. 


In that case a stone quarry employee was injured by a dynamite 
explosion and sued for injuries in an action against two corporations, 


one of whom he claimed to be a mere dummy organized to protect the 


other from its rightful obligations. Therein the Court held that the sol- 


vent corporation could not erect a dummy corporation to engage ser- 
vants to do the work of the real party in interest in order to protect it 
from liability. Said the Court: 


"The stock holders of a solvent corporation 
will not be allowed to incorporate a dummy cor- 
poration for the sole purpose of trying to protect 
the solvent corporation from suits and damages in 
the operation of the work in which it is engaged; and, 
when a person has a cause of action arising either in 
contract or tort against corporations conducting their 
business in this way, he may sue both of them, and, 
if the evidence is sufficient, recover against the sol- 
vent corporation, although his contract was made 
with the dummy, and it was apparently in control of 
the work in which the employee was injured." 


Chesapeake Stone Co. v. Holbrook, supra, 956. 
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In a case closely analogous with our present facts, the court in 


California recited and relied upon this same proposition. Thomson v. 
L. C. Roney & Co., (1952) 246 P.2d 1017, 112 C. A. 2nd 420, involved 


proceedings on the petition of the plaintiff for an order to show cause why 


the court should not add to the files and records of an action previously 


tried between plaintiff and L. C. Roney & Co., by inserting as e judg- 
ment debtor the name of Southwestern Development Co., the alleged 
alter ego of the initial defendant. There the lower court granted the re- 


lief sought and the court of appeals affirmed, stating: | 


| 
"Where injustice would result from a strict | 
adherence to the doctrine of separate corporate 
existence, a court will look behind the corporate 
structure to determine the identity of the party 
who should be charged with a corporation's Liability. 
D.N. & E. Walter & Co. v. Zuckerman, 214 Cal. 418 
420, 6 F.2d 251, 79 ALR 329. Since the separate 
personality of a corporation is but a statutory privi- | 
lege, it must not be employed as a cloak for the | 
evasion of obligations. The conditions which must be | 
present before the corporate veil will be pierced are | 
outlined in Minifie v. Rowley, 187 Cal. 481,487, 202 | 
P.673,676, where the court points out that before the 
obligations of a corporation can be regarded as those) 
of another person, the following circumstances must | 
appear: 'First, that the corporation is not only in- | 
fluenced and governed by that person, but that there | 
is such a unity of interest and ownership that the indi- 
viduality, or separateness, of the said person and 
corporation, has ceased; second, that the facts are 
such that an adherence to the fiction of the separate | 
existence of the corporation, would, under the partic, 
ular circumstances, sanction a fraud or promote in- | 
justice.' The second requirement suggested in Minifie 
v. Rowley, supra, is further refined in the following | 
expression: '* * * where the recognition of the fiction 
of separate corporate existence would foster an injustice 
or further a fraud the courts will refuse to recognize it. 
(citing cases) It is not necessary that the plaintiff | 
prove actual fraud. It is enough if the recognition of | 
the two entities as separate would result in an <eHEZEIES. 
iia Maie _ (citation) 








* * | 
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"The foregoing recital contains all the elements 
requisite to the establishment of an alter ego relation- 
ship; control of one corporation by the other; the use of 
one corporation as an instrumentality or business con- 
duit of the other; the promotion of an injustice through 
the preservation of the separate corporate i 

ae * 


"It is unnecessary to decide whether this type of 
transaction or conduct constituted an actual or construc- 
tive fraud on plaintiff since an alter ego relationship may 
exist independent of fraudulent purpose. When the recog- 
nition of the separate character of the entities would re- 
sult in probable fraud, promote confusion or serve to 
accomplish an injustice, the law will strip a corporation 
of its separate existence, (citation) and place responsi- 
bility on the party actually liable for the obligation 
through the application of the alter ego doctrine. (citation)" 


Thomson v. L. C. Roney & Co., supra, 1021-1023 

The Alabama court, when faced with a fact situation closely 
parallelling the instant case, relied upon this well established doctrine. 
In that case, Forest Hill Corporation v. Latter & Blum, Inc. (1947) 29 
So. 2d 298, 249 Ala. 23, an Alabama corporation, which was organized 
to acquire real estate and construct housing projects, and the stock of 
which was owned by its President and his cousin, contracted with a real 
estate brokerage firm to purchase realty in Louisiana for the Alabama 
corporation. The brokerage company did procure the desired realty 
for the Alabama corporation, but the realty was purchased by a busi- 
ness associate of the President of the Alabama corporation, who then 
conveyed the land to a newly formed Louisiana corporation, most of the 
stock of which was owned by the President of the Alabama corporation 
and his brother. In that case the court disregarded the fiction of separate 
corporate identity and held the Alabama corporation liable for the 
brokerage commissions. 


Said the court: 


"The notion of separate corporate existence will 
not be recognized where a corporation is so organized 
and controlled and its business conducted in such a man- 
ner as to make it merely an instrumentality of another, 








and in such circumstances the fiction may not be 
prosecuted to permit the corporation to evade its 
just responsibilities. The fiction was introduced 
into the law for certain well-known purposes, but 
it was not invented to promote injustice or justify 
wrongs and when so used it should be disregarded. 
The courts will not allow the corporate entity to 
successfully masquerade through its officers, 
stockholders, representatives or associates so as 
to defeat the payment of its just obligations. (cita- 
tions) 





"Actual fraud is not necessarily a predicate 
for discarding the theory. The courts will not apply | 
the doctrine when to do so would extend the principle | 
beyond its legitimate purposes and produce si aeeeaees 
or inequitable consequences. (citations)." 


Forest Hill Corporation v. Latter & Blum, Inc., su wor . 
302. 





Likewise, in a recent Maryland case the court followed the same 
reasoning. In that case the evidence established that a corporation or- 
ganized at the instance of two partners to publish a shopping paper in 
order to provide work for a printing press owned and operated by the 
partnership, was really the alter ego of the partners and therefore the 
partners were liable for commissions on advertising secured for the 
paper in the name of the corporation. Home News Inc. v. Goodman 
(1944) 35 A. 2d 442. 


In the present case J. B. Shapiro was the alter ego for his cor- 


porate creations and each identical with each other; he maintained com- 
plete control of his corporations and utilized them as _ instrumen- 
talities or business conduits of each other. Through the device of these 
instruments he sought to avoid the obligation of his debts accrued with 
the Appellant while at the same time he enjoyed the fruits of Appellants 
labor and material, performed and supplied for the development and 





enrichment of J. B. Shapiro's Maryland property. 
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Clearly, then, Appellant's Complaint set forth a cause of action 


upon which relief could and should be granted, and the court below was 


in error in dismissing said complaint on motion. 


CONCLUSION 


It is respectfully submitted that the order granting the Appellees’ 
Motion to Dismiss Appellant's complaint should be reversed. 


MARK P. FRIEDLANDER 
MARK P, FRIEDLANDER, JR. 


Room 503 Hill Building 
839 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellant. 
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. JOINT APPENDIX 


[ Filed June 5, 1958] 


IN THE UNITED STATES DISTRICT COURT | 
| FOR THE DISTRICT OF COLUMBIA 


Civil Division 


FRANCIS O. DAY CO., INC. 
a corporation 
Rockville Pike 

Rockville, Maryland 

Plaintiff, < ! 

Vi * Civil Action No. 1463-'58 
‘ JACOB SHAPIRO, usually 
known as J. B. Shapiro 


| SHAPIRO BUILDING SUPPLY 
CORPORATION, a corporation 


{ SHAPIRO DEVELOPMENT COR- 
| PORATION, a corporation 


SHAPIRO ENGINEERING COR- 
PORATION, a corporation 


SHAPIRO, INC., a corporation 


SHAPIRO MORTGAGE CORPORATION, 
a corporation ° 


\ SHAPIRO SALES, INC., a cor- 
I | poration 


1 CONNECTICUT AVENUE WOODS II,’ 
+ a corporation : 


| All of 6505 - 14th St., N.W. 
. Washington, D. C. 


al Defendants. ° 
» Serve: Maurice C. Shapiro, ‘ 
| at 1413 Registered Agent 

"K" St.NW of All Defendants 
35: ee eae 6505 - 14th St., N.W. : 
‘| Washington, D. C. : | 
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COMPLAINT TO ENFORCE JUDGMENT AGAINST 
JUDGMENT DEBTOR AND OTHERS 


1. The Plaintiff is a corporation organized under the laws of the 
State of Maryland and doing business in said state. The Defendant, 
Jacob Shapiro, usually known as J. B. Shapiro, is a resident of the 
District of Columbia and a citizen of the United States, and is the prin- 
cipal stockholder and owner of the defendant corporations hereinafter 
described. The Shapiro Building Supply Corporation, the Shapiro + 
Development Corporation, the Shapiro Engineering Corporation, the 
Shapiro Mortgage Corporation, and Shapiro Sales, Inc., are all corpora- 
tions organized under the laws of the State of Maryland, but domesticated 
in the District of Columbia. The Defendant, Shapiro, Inc., is a corpora- 
tion organized under the laws of the State of Delaware, but is domes- 
ticated in the District of Columbia. Connecticut Avenue Woods II, is a 
corporation organized under the laws of the State of Maryland, and is “4 
not registered in the District of Columbia. 


+ A 


The Shapiro Engineering Corporation is a judgment debtor under 
a judgment obtained by the Plaintiff in the Circuit Court for Mont- 
gomery County, Maryland. The remainder of said corporations are 
named as having the same stockholders and officers; their systems of 
operation are unified. 

2. On the 16th day of August, 1943, Maurice C. Shapiro, the 
registered agent of the above named corporations, conveyed certain 
land in Montgomery County, Maryland, the same being 80 & 1/2 acres, 
more or less, in the Seventh Election District of said County, to Oak- 
wood Village, Inc., by deed recorded in Liber 921, folio 315, one of the “ 
Land Records of Montgomery County, Maryland. 

3. On the ist day of September, 1953, Oakwood Village, Inc., 
conveyed 17.476 acres, more or less, of the above described land, to 
Connecticut Avenue Woods #3, Inc., by deed recorded in Liber 1833, 
folio 507; 15.664 acres, more or less, of said land to Shapiro Building 
Supply Corporation, by deed recorded in Liber 921, folio 510; and v 


= +o? 


44.087 acres, more or less, of said land to Shapiro, Inc., by deed 
recorded in Liber 1833, folio 513 of said Land Records. Said three | 


3 
conveyances were without consideration and were matters of convenience. 
4. The Plaintiff herein, Francis O. Day Co., Inc., was not advised 
by the individual Defendant or his agents of the manipulation of | said 
land, and on the 2nd day of December, 1954 the said J. B. Shapiro sub- 
mitted a contract to the Plaintiff herein for the performance of labor and 


furnishing of materials on a project then being contemplated on the land 


aforesaid; and in said contract, which was made on the form of Shapiro, 





Inc., a corporation, the said J. B. Shapiro did interline "Shapiro Engi- 
neering Corporation" in place of Shapiro, Inc., and did insert in said 
contract the fact that the property was owned by Connecticut Avenue 
Woods II, Inc., Shapiro Building Supply Corporation, and Shapiro, Inc., 
and referred to the last three named companies as the owners, and 
stated that they were located at 1413 "K" Street, N. W., in the City of 
Washington, District of Columbia. The Shapiro Engineering Corpora- 
tion executed said contract as the general contractor, through a B. 
Shapiro. 

5. As a result of the work performed by the Plaintiff on this pro- 
ject, the Plaintiff became entitled to large sums of money which sums 
were not paid, and on the 28th day of June, 1955, the Plaintiff herein 
did file its declaration in the Circuit Court for Montgomery County, 





Maryland against the Shapiro Engineering Corporation which had been 
represented as the general contractor on the job and with whom the 
Plaintiff had entered into the contract described above. 
6. Proceedings were had in said litigation resulting in a final 
judgment on April 9, 1957 in favor of this Plaintiff against the said 





Shapiro Engineering Corporation in the sum of $12,412.23, with interest 
from April 3, 1957 and the cost of said suit. Said judgment has been 
affirmed by the Court of Appeals of Maryland, and its mandate has been 
recorded in the Circuit Court for Montgomery County, Maryland, as of 
March 3, 1958. Said judgment is in full force and effect, and has not 
been set aside nor further appealed from. | 
7. The Plaintiff has now ascertained that the Shapiro Engineering 
Corporation is without funds or property, and was without funds or 








& 
property, and your Plaintiff alleges that the said contract, when made 
by the defendant J. B. Shapiro in the name of said corporation, was made 
for the purpose of evading liability. The contract with the Shapiro Engi- 
neering Corporation was in truth and fact the contract of J. B. Shapiro 
in the guise of a corporation. 

8. The other named corporations had the same registered office, 
the same registered agent, the same qualification date in the District of 
Columbia, the same directors and the same officers. The said companies 
operate, in fact, from the place of business of the said J. B. Shapiro, and 
the corporations are in fact one and the same. The employees of the 
corporations are the same, and the judgment in favor of the Plaintiff 
should be enlarged or enforced against all of the Defendants named 
herein. 

9. The corporations named herein are subsidiary or auxiliary 
corporations created by the said J. B. Shapiro merely as agencies for 
the latter and are identical with the Defendant, J. B. Shapiro. 

WHEREFORE, Plaintiff demands judgment against the Defendants 
herein, and all of them, for the amount of said judgment recovered, and 
demands discovery of each of the defendant corporations and of their 
assets. 

Plaintiff demands judgment in the sum of $12,412.23, with 
interest from April 3, 1957, and the costs of this suit as well as the 
proven costs in the proceedings in the Circuit Court for Montgomery 
County, Maryland. 


FRANCIS O. DAY CO., INC., a cor- 
poration 


By: 


[JURAT] 


MARK P. FRIEDLANDER and 
MARK P. FRIEDLANDER, JR. 


* * * * 
Attorneys for Plaintiff 
MILLER & MILLER 
** * *€ 
Of counsel. 





[Filed July 2, 1958] 
MOTION TO DISMISS | 
Come now all of the defendants, except SHAPIRO ENGINEERING 
CORPORATION, by their attorneys, and move this Honorable Court to 
dismiss this action with prejudice as against them and for reasons in 
support of this motion state to the Court that the complaint fails to 
state a claim or cause of action upon which relief can be granted. 
NEWMYER & BRESS 
By /s/ David G. Bress 
By /s/ Sheldon E. Bernstein 


* * * 








Attorneys for Defendants 
[Certificate of Mailing ] 


[Filed Sept. 25, 1958] 





ORDER 
Upon consideration of the Motion to Dismiss with prejudice filed 
by the defendants, JACOB SHAPIRO, usually known as J.B. SHAPIRO, 
SHAPIRO BUILDING SUPPLY CORPORATION, SHAPIRO DEVELOPMENT 
CORPORATION, SHAPIRO, INC., SHAPIRO MORTGAGE CORPORATION, 
SHAPIRO SALES, INC., and CONNECTICUT AVENUE wooDs, I, the 
opposition thereto, the matter having been heard in open Court on 
September 8, 1958, it is by the Court this 25th day of September, 1958, 
ORDERED, that said Motion to Dismiss be, and the same is, 
hereby granted, and this action be, and the same is, hereby dismissed 
as to the defendants, JACOB SHAPIRO, usually known as J.B. SHAPIRO, 
SHAPIRO BUILDING SUPPLY CORPORATION, SHAPIRO DEVELOPMENT 
CORPORATION, SHAPIRO, INC., SHAPIRO MORTGAGE CORPORATION, 
SHAPIRO SALES, INC., and CONNECTICUT AVENUE WOODS, Il. 


/s/ F. Dickinson Letts 
Judge 





[Certificate of Service ] 





[Filed October 13, 1953] 
NOTICE OF APPEAL 

NOTICE IS HEREBY GIVEN, This 13th day of October, 1958, that 
the Plaintiff, Francis O. Day Co., Inc., a corporation, hereby appeals 
to the United States Court of Appeals for the District of Columbia Cir- 
cuit, from the judgment of this Court entered on the 25th day of Sep- 
tember, 1958, in favor of the Defendants, Jacob Shapiro, usually known 
as J.B. Shapiro; Shapiro Building Supply Corporation, a corporation; 
Shapiro Development Corporation, a corporation; Shapiro, Inc., a cor- 
poration; Shapiro Mortgage Corporation, a corporation; Shapiro Sales, 
Inc., a corporation; and Connecticut Avenue Woods, III, a corporation, 
against said Plaintiff, Francis O. Day Co., Inc., a corporation. 


MARK P. FRIEDLANDER and /s/ Mark P. Friedlander 

MARK P. FRIEDLANDER, JR. 

Rm. 502 Hill Building /s/ Mark P. Friedlander, Jr. 

839 - 17th Street, N. W. 

Washington 6, D. C. 
Attorneys for Plaintiff 
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